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MVEMORANDUM OPI NI ON

MARVEL, Judge: This nmatter is before the Court on

respondent’s notion for summary judgnment, filed under Rule 121.1

IAIl Rule references are to the Tax Court Rules of Practice
and Procedure, and all section references are to the | nternal
Revenue Code in effect for the years at issue.
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Backgr ound

This is an appeal fromrespondent’s determ nation uphol di ng
the proposed use of a levy to collect petitioner’s unpaid Federal
income tax liabilities for 1999, 2000, 2003, and 2004.

Petitioner resided in Hom ny, Oklahoma, when the petition was
filed.

Petitioner filed incone tax returns for 1999, 2000, 2003,
and 2004. Petitioner did not pay all of his reported tax
liabilities. Respondent assessed the tax owed. On May 1, 2006,
respondent sent petitioner a Final Notice of Intent to Levy and
Notice of Your Right to Hearing for the years at issue.
Petitioner tinely submtted a Form 12153, Request for a
Col l ection Due Process Hearing. 1In his request, petitioner
asserted that a | evy would cause him “irreparabl e harnf and
requested paynent of his tax liabilities through an install nment
agr eenent .

On August 16, 2006, Settlenent O ficer Norman E. Chapman
(O ficer Chapman) sent petitioner a letter acknow edgi ng
petitioner’s request for a section 6330 hearing and schedul ed a
t el ephone conference on Septenber 18, 2006, to discuss collection
alternatives. Before the conference, Oficer Chapnman requested
that petitioner produce a Form 433-A, Collection Information
Statenent for Wage Earners and Sel f - Enpl oyed | ndi vi dual s, and

proof of estimated tax paynments for 2005 and the first and second
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gquarters of 2006. O ficer Chapman informed petitioner that he
coul d not consider collection alternatives w thout petitioner’s
financial information. Petitioner failed to submt any of the
requested information to O ficer Chapman.

On Septenber 18, 2006, O ficer Chapman held petitioner’s
section 6330 hearing by tel ephone with petitioner’s
representative. Oficer Chapman expl ai ned that he coul d not
consider an installnment agreenment w thout petitioner’s financial
information. Petitioner’s representative responded that he did
not have the requested information. On Septenber 25, 2006,
respondent issued petitioner a Notice of Determ nation Concerning
Col I ection Action(s) Under Section 6320 and/or 6330 sustaining
respondent’ s proposed coll ection action.

On Cctober 31, 2006, the petition was filed. Petitioner
al l eges that although he was unable to obtain all of the
requested informati on before the Septenber 18, 2006, tel ephone
conference, he now possesses the necessary financial information.
Petitioner thus requests that the Court remand his case to the
Appeals Ofice to consider an install nment agreenent.

On May 10, 2007, we issued petitioner a notice setting his
case for trial during the Court’s QOctober 15, 2007, Okl ahoma
Cty, lahoma, trial session. On May 10, 2007, respondent filed

a notion for summary judgnent. On May 11, 2007, we ordered
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petitioner to respond to respondent’s notion for sunmary judgnent
by June 4, 2007. Petitioner failed to respond.

Di scussi on

Summuary Judgment

Summary judgnent is a procedure designed to expedite
litigation and avoi d unnecessary, time-consum ng, and expensive

trials. Fl a. Peach Corp. v. Commi ssioner, 90 T.C. 678, 681

(1988). Summary judgnment may be granted with respect to all or
any part of the legal issues presented “if the pleadings, answers
to interrogatories, depositions, adm ssions, and any ot her
acceptable materials, together wwth affidavits, if any, show that
there is no genuine issue as to any material fact and that a

deci sion may be rendered as a matter of law.” Rule 121(a) and

(b); Sundstrand Corp. v. Conmm ssioner, 98 T.C. 518, 520 (1992),

affd. 17 F.3d 965 (7th Cr. 1994); Zaentz v. Conm ssioner, 90

T.C. 753, 754 (1988). The noving party bears the burden of
establishing that there is no genuine issue of material fact, and
factual inferences will be drawn in a nmanner nost favorable to

the party opposing sunmary judgnment. Dahlstromyv. Conmm Ssioner,

85 T.C. 812, 821 (1985); Jacklin v. Comm ssioner, 79 T.C. 340,

344 (1982). The nonnoving party, however, cannot rest upon the
all egations or denials in his pleadings but nmust “set forth
specific facts showng that there is a genuine issue for trial.”

Rul e 121(d); Dahlstromv. Comm ssioner, supra at 820-821.




Il1. Section 6330

Section 6330(a) provides that no | evy may be nmade on any
property or right to property of any person unless the Secretary
has notified such person in witing of the right to a hearing
before the levy is made. |f the person nakes a request for a
hearing, a hearing shall be held before an inpartial officer or
enpl oyee of the Internal Revenue Service O fice of Appeals. Sec.
6330(b)(1), (3). At the hearing, a taxpayer nmay raise any
rel evant issue, including appropriate spousal defenses,
chal | enges to the appropriateness of the collection action, and
collection alternatives. Sec. 6330(c)(2)(A). A taxpayer may
contest the existence or amount of the underlying tax liability
at the hearing if the taxpayer did not receive a notice of
deficiency for the tax liability in question or did not otherw se

have an earlier opportunity to dispute the tax liability. Sec.

6330(c)(2)(B); see also Sego v Conmm ssioner, 114 T.C. 604, 609
(2000).

Foll ow ng a hearing, the Appeals Ofice nust nake a
determ nati on whether the proposed |evy action may proceed. The
Appeals Ofice is required to take into consideration: (1)
Verification presented by the Secretary that the requirenments of
applicable | aw and adm ni strative procedures have been net, (2)
rel evant issues raised by the taxpayer, and (3) whether the

proposed | evy action appropriately bal ances the need for
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efficient collection of taxes wth a taxpayer’s concerns
regardi ng the intrusiveness of the proposed |levy action. Sec.
6330(c) (3).

Section 6330(d) (1) grants this Court jurisdiction to review
the determ nation made by the Appeals O fice in connection with
the section 6330 hearing. Were the underlying tax liability is
not in dispute, the Court will review the determ nation of the

Appeals Ofice for abuse of discretion. Lunsford v.

Comm ssioner, 117 T.C 183, 185 (2001); Sego v. Conm ssioner,

supra at 610; Goza v. Conmi ssioner, 114 T.C. 176, 182 (2000). An

abuse of discretion occurs if the Appeals Ofice exercises its
discretion “arbitrarily, capriciously, or w thout sound basis in

fact or law.” Whodral v. Comm ssioner, 112 T.C 19, 23 (1999).

Petitioner does not dispute his underlying tax liabilities
for any of the relevant years. Accordingly, we shall review
respondent’s determ nation for abuse of discretion.

In his petition, petitioner alleges that he now has the
financial information requested by Oficer Chapnan and that the
Court should remand his case to the Appeals Ofice for
consi deration of payment through an installnent agreenent.
Respondent asserts that the Appeals officer did not abuse his
di scretion by rejecting an install nent agreenent because
petitioner did not provide the requested financial information at

t he section 6330 heari ng.
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As we previously stated, O ficer Chapman requested that
petitioner submt a Collection Information Statenment and proof of
estimated tax paynents for 2005 and the first and second quarters
of 2006 before the section 6330 hearing. O ficer Chapman war ned
petitioner that he could not consider an installnment agreenent
w thout the requested financial information from petitioner.
Because petitioner failed to submt the requested financial
information,? Oficer Chapman could not consider petitioner’s
request to pay his tax liability through an install nent
agreenent . Accordi ngly, respondent did not abuse his discretion
in rejecting an installnment agreenent and sustaining the proposed

coll ection action. See Chandler v. Conm ssioner, T.C. Mno.

2005-99; Roman v. Conmmi ssioner, T.C Meno. 2004- 20.

We conclude that there is no genuine issue of material fact
requiring a trial in this case, and we hold that respondent is
entitled to the entry of a decision sustaining the proposed |evy

as a matter of | aw

An appropriate order and

decision will be entered.

2Not hing in the record indicates that petitioner or
petitioner’s representative requested additional tinme to submt
the requested financial information.



